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Abstract

This paper reviews the law on suppression orders under common law and statutory provisions.  It outlines reforms currently before the South Australian Legislative Council, explains notable aspects of suppression order practice, and reviews concerns about suppression orders that have been raised by commentators.  It suggests that empirical research into the law and practice related to suppression orders – research combining the analysis of court files, transcripts, judgments and interviews with legal and media professionals – could substantially develop the understanding and operation of this central aspect of the administration of justice.  
Introduction
Central to the Australian legal system is the principle that justice must be seen to be done.
  The standard position is that legal proceedings are open, information is not concealed from those present at the proceedings, and the media can report what has occurred in open proceedings.  Open justice is a basic aspect of what it means for a legal tribunal to operate.  And yet, in some circumstances unrestricted reporting could frustrate the administration of justice.  
In commenting on how Australian law deals with this tension, the paper moves through five sections.  First, the common law position on suppression orders is outlined.  Second, statutory approaches to suppressing publication are illustrated by considering some Victorian and South Australian provisions.  Third, current South Australian reforms are noted.  They seek to bring the statutory position on suppression closer to most other Australian jurisdictions.  And they seek to improve practice, especially the flow of information to the media about orders.  Fourth, some aspects of practice are examined, related to the role of a court information officer, commentators’ concerns about practice, and further elements of the South Australian reforms.

Fifth, what might be investigated by empirical research?   There has been important work by legal researchers about juries and media publicity,
 and some consideration by media academics of courts information officers.
  But there has not been much substantial research centred on suppression orders.  Some points about possible empirical research on this issue arise from work that I have undertaken in another area of media law: defamation law and litigation practice in Australia, England and the US.  While seeking to avoid any error of self-quotation,
 this type of work offers a valuable avenue for research into the law and the practice about suppression orders.  There are many ways such research could go forward, but the better would involve judicial input, perhaps through the Judicial Conference of Australia.  It is one issue in which ‘the ancient and civilised discourse between judges and representatives of the media’
 could be developed through research involving academics, legal professionals and the media.
I   Suppressing Publication at Common Law 
In certain circumstances, orders can be made preventing media publications about one or more aspects of legal proceedings.  The legal bases on which this can occur, and aspects of the practical operation of non-publication orders, appear to be contentious within the law and within the media.  Barbs are thrown quite frequently; for example, the lawyer and media commentator Richard Ackland wrote early in 2006: 

The courts are singularly happy to hand out suppression orders, like lollies to children. While chief justices bemoan the trend, others further down the judicial food chain are not holding back.
 

Similarly, recent editorial comment in the Adelaide newspaper, The Advertiser, strongly criticised the apparent frequency of South Australian suppression orders.
  There are many similar comments.  However, I should also note the more conciliatory comments from some media practitioners about the general relationship of courts and the media.  For example, radio journalist and former lawyer Jon Faine began a discussion of how radio covers the law with: ‘Apologies, first of all, for the nonsense published about the legal system’.
  
Judges also display a wide variety of views on the media’s role.  One of the more notable recent examples comes from members of the High Court in Australian Broadcasting Corporation v O’Neill.
  In a situation in which a potential media publication raised no issues of sub judice contempt, Gleeson CJ and Crennan J criticised any simple recourse to concepts of trial by media:
[I]t is not the fact that allegations of serious criminal conduct usually become known to the public only as a result of charges and subsequent conviction.  On the contrary, the process often works in reverse: charges and subsequent conviction often result from the publication of allegations of serious criminal conduct … The idea that the investigation and exposure of wrongdoing is, or ought to be, the exclusive province of the police and the criminal justice system, bears little relation to reality in Australia, or any other free society …
… [A] complaint that what is going on is trial by media implies that there is some different, and better, way of dealing with the issues that have been raised.

But other judgments – in that decision and elsewhere – suggest a different conception of the relations between law and the media.
 
Suppression orders are one important aspect of that relationship.  When can they be made at common law?  The starting point must be open justice,
 the aims of which media reporting generally assists.  For example, in its 2004 decision, Re Applications by Chief Commissioner of Police (Vic),
 the Victorian Court of Appeal said:

The principle of open justice is deeply entrenched in our law.  It rests upon a legitimate concern that, if the operations of the courts are not on public view as far as possible, the administration of justice may be corrupted.  A court is ‘open’ when, at the least, members of the public have a right of admission.  From this it may be thought ordinarily to follow that the media, in their various forms, are also entitled to communicate ‘to the whole public what that public has a right to hear and see’.
  

A frequent reference is to Jeremy Bentham writing that publicity is the ‘soul of justice’.
  Open justice is believed to offer many benefits, such as improving the conduct of those involved in proceedings and supporting public confidence in the legal system.
  
But judgments also state that justice cannot always be seen if it is to be done.  Sometimes, courts can be closed, information concealed within a hearing, or media publication suppressed.  Classic authorities remain the House of Lords in Scott v Scott,
 and the High Court in Russell v Russell.
  
It is worth remembering the different approaches to the common law power to limit open justice that were expressed in Scott v Scott.  The case arose after divorce proceedings which were based on the husband’s impotence.  Those proceedings were heard in camera and were not contested.  After the divorce, the former wife sent copies of the proceedings to members of what had been her extended family, among others.  She was held to be in contempt because the proceedings had been heard in camera.  The House of Lords disagreed, with the majority holding that only where the subject matter of a case would be destroyed by it being heard publicly could a hearing be closed at common law.  The majority held that embarrassment of parties or witnesses was not a sufficient ground to derogate from open justice.  A potential litigant might be dissuaded by the possibility of embarrassing publicity, but that was not a sufficient reason in Scott v Scott.
The case stands for the principle that it must be necessary for the proper administration of justice in order for the principle of open justice to be departed from.  The case concerned closing courts, but that principle can be seen across the other common law limitations on open justice, including suppressing publication.  As Paul Mallam, Sophie Dawson and Jaclyn Moriarty note: ‘In general, courts may only depart from the principle of open justice where and to the extent that it is necessary to do so’ for the administration of justice.

There are various categories in which it is accepted that common law power exists to limit open justice: for example, cases about trade secrets or confidential information;
 cases involving police informers;
 and cases about blackmail.
  A trade secret hearing is relatively straightforward – derogation from open justice is necessary if a trade secret claim is to be litigated justly.  The administration of justice in the case at hand requires some limitation on open justice.  In Scott v Scott itself this example was given to illustrate a class in which ‘justice could not be done at all if it had to be done in public’.
  Police informers are another example of the recognised common law categories.  One might well say that the ‘proper administration of justice’ requires their protection, but that would appear to raise a point about justice more generally than justice as regards the very subject matter of the action in question.  Police informers are one of a few recognised instances in which suppression is possible when publicity would dissuade victims or witnesses becoming involved.  A third illustration concerns blackmail.  It involves a secret, but one that is not the subject matter of the action as such, and this class is perhaps best seen as being ‘in a category of its own’.
  While in NSW the approach to concealing information in a blackmail case has been extended by majority to the situation of extortion, in Victoria it has not been extended to a case involving allegations of stalking.

As Des Butler and Sharon Rodrick note: 

Not all the cases in which publicity has been restricted can be convincingly explained on the basis that the order was necessary for the proper administration of justice in those proceedings.  More liberal views as to the circumstances in which the principle of open justice can be curtailed have been expressed.
  

In the words of Justice Hedigan, the cases ‘do not speak with one voice’ about limitations on open justice.

For example, in John Fairfax Group v Local Court of NSW, Kirby P suggested departure from open justice can be made for the administration of justice in the case at hand, the administration of justice more generally, or for some other public interests like national security.
  Mahoney JA provided a wider view: departure from open justice would be possible where unacceptable consequences would follow from publicity, such as hardship, reducing the future supply of information, and so forth.
  That said, the bases for derogation are limited, hardship is not recognised as a basis at common law,
 and the principle is well described as ‘astringent’.
  Notably, in its 2004 decision in John Fairfax Publications v District Court of NSW, the NSW Court of Appeal said it is ‘well established that the exceptions to the principle of open justice are few and strictly defined … It is now accepted that the courts will not add to the list of exceptions’.
  Thus, the common law power should be seen as existing where it is necessary for justice in the case at hand, such as a trade secret case, and in certain recognised categories related to the administration of justice more generally, such as police informers.
Some points about common law suppression orders have been left to one side here, but three are noted in passing.
  First, orders directly solely at the media (when it is not a party to the litigation and is not present in court) are best seen as beyond a court’s power at common law.  For example, in John Fairfax & Sons v Police Tribunal of NSW, McHugh JA said: 

Courts have no general authority … to make orders binding people in their conduct outside the courtroom. … [A]n order purporting to operate as a common rule and to bind people generally is an exercise of legislative – not judicial – power.

Second, a common law order made within power may indirectly bind the media if the media is aware of the order and acts to frustrate its terms.  Again, in the Police Tribunal case McHugh JA continued:

[C]onduct outside the courtroom which deliberately frustrates the effect of an order … may constitute contempt of court.  But the conduct will be a contempt because the person involved has intentionally interfered with the proper administration of justice and not because [the person] was bound by the order itself.
 

And third, the ability of superior courts to suppress publication is part of their inherent powers to regulate their own proceedings.  While inferior courts do not have these powers, NSW cases in particular have explored the relevant implied powers: the question for such a body remains: what is ‘really necessary to secure the proper administration of justice in proceedings before it’?
 

In addition, decisions discussing the common law have explained that the terms of an order must be clear, be as limited as possible (for example, there is a difference in terms of open justice between closing a hearing and making a pseudonym order), and there must be some material on which to base the decision to make an order.

II   Statutory Suppression Orders
The common law principles have been outlined at some length because they are influential for interpreting many statutory provisions about suppression.  There are ‘an abundance of statutory exceptions’ to open justice.
  But as the Victorian Court of Appeal said in the Chief Commissioner of Police case, statutory provisions for suppression ‘ought ordinarily to be strictly construed and utilised only when clearly necessary.’
  
Australian statutory approaches to suppressing publication can be illustrated by some Victorian and South Australian provisions.
  Given the audience, I perhaps should apologise for not considering further jurisdictions.  However, the aim is to outline possible approaches more than attempt a comprehensive listing of the myriad statutes.

Statutory provisions can be of two types.  One creates an exception to reporting which operates automatically unless a court orders otherwise: there is a presumption of non-publication in particular circumstances that are set out in the provision.  The other creates power for a court to make an order that limits publication; that is, a statutory power to make a suppression order.  

It is worth emphasising the existence of the first type of provision – statutes that apply unless a contrary order is made – because it is sometimes suggested that courts make suppression orders when they are unnecessary in circumstances in which publication is already prevented by these specific provisions.  As well as being significant in relation to family law,
 there is extensive legislation applicable to children,
 and provisions related to matters such as adoption,
 coroners,
 and sexual offences.
  
As to the second type of provision, which creates a general power to suppress publication, two models can be outlined by drawing on Victorian and South Australian provisions.
The Victorian model is seen in ss 18 and 19 of the Supreme Court Act 1986 (Vic).
  In criminal or civil proceedings, an order can be made prohibiting ‘publication of a report of the whole or any part of a proceeding or of any information derived from a proceeding’ when it is necessary for specified reasons; namely, not to endanger national or international security; prejudice the administration of justice; endanger physical safety; cause undue distress or embarrassment to complainants in certain sexual offence proceedings; or offend public decency.
  This is the sort of provision that tends to be interpreted strictly in light of the principle of open justice.
  It sets out a power to suppress when suppression is necessary on various grounds.  And while some of the grounds are wider than the common law, the test of when an order will be made within those grounds is broadly similar: the test of necessity is seen to impose a high standard so that orders should be made only in exceptional circumstances.

Another model is provided by South Australia.  There, courts can make suppression orders under s 69A of the Evidence Act 1929.  (This outline concerns s 69A as it existed during September 2006; expected reforms are considered below.)  It does not use a test of necessity, but requires satisfaction that an order ‘should be made’ on one of two grounds: preventing prejudice to ‘the proper administration of justice’ or preventing ‘undue hardship’ to children, alleged victims of crime, or witnesses (who are not parties) in civil or criminal matters.
  In addition, courts must recognise as ‘considerations of substantial weight’ the ‘public interest in publication of information related to court proceedings, and the consequential right of the news media to publish such information’.
  Courts can only make an order against publication ‘if satisfied that the prejudice to the proper administration of justice, or the undue hardship, that would occur if the order were not made should be accorded greater weight’ than those considerations of substantial weight.

Before 1989, the South Australian statutory wording differed; publication could be suppressed to prevent undue hardship to any person (including parties) or ‘in the interests of the administration of justice’.
  Of the latter phrase, King CJ said:
The width of this expression requires no emphasis.  It comprehends every aspect of the administration of justice and is obviously intended to confer on the courts the widest discretions.

In addition, the earlier wording did not require substantial weight to be given to the public interest in open justice.

Both versions of s 69A appear to have allowed more suppression orders to be made than statutory models like the Victorian one.  South Australia is commonly said to be the suppression capital of Australia.
  In part, this appears to follow from the wording which does not set out a power to suppress only where it is necessary on various grounds.  However, there also may be matters of litigation practice that continue from the less restrictive pre-1989 wording of s 69A.

III   South Australian Reforms

While current common law and statutory positions are outlined above, the South Australian law appears set to change.  The Evidence (Suppression Orders) Amendment Bill 2006 passed the House of Assembly in September and is before the Legislative Council at the time of writing.  The Bill would not alter the grounds on which an order could be made: that depends on satisfaction that an order should be made to prevent prejudice to the proper administration of justice or undue hardship to various categories of people.  But the Bill would change the evaluation that then applies.  If the Bill is passed, s 69A(2) of the Evidence Act 1929 (SA) would read:

(2) 
If a court is considering whether to make a suppression order (other than an interim suppression order), the court

(a) 
must recognise that a primary objective in the administration of justice is to safeguard the public interest in open justice and the consequential right of the news media to publish information relating to court proceedings; and

(b) 
may only make a suppression order if satisfied that special circumstances exist giving rise to a sufficiently serious threat of prejudice to the proper administration of justice, or undue hardship, to justify the making of the order in the particular case.

Notable changes in this subsection are that open justice and consequential media reporting are termed ‘a primary objective’ of the administration of justice, and that ‘special circumstances’ must exist creating a ‘sufficiently serious threat’ of prejudice or undue hardship to warrant suppression.  Such changes may reduce the frequency of suppression orders and the move the South Australian law further towards a model like Victoria.  Reducing orders is certainly the stated intention of the reforms.  The Attorney-General noted in the second reading speech:

We will pursue an easing in the number of suppressions by changing section 69A of the Evidence Act … The government wants to send a strong signal to the courts that they must give more weight to the public interest in publication.

Some commentators, however, have doubted whether the change in wording will prompt a reduction in orders.
  In any event, such concerns raise questions about what common practices are in relation to suppression orders in Australian jurisdictions.

IV   Suppression Order Practice
As well as the law on non-publication orders varying across Australian jurisdictions, practices appear to differ between and within jurisdictions.  This section outlines some elements of practice that appear to work well, examines concerns that are frequently raised about the practical operation of suppression orders, and considers further elements of the South Australian reforms which may help address some of these concerns. 

A   Courts Information Officer and Liaison Committee
A key element of practice in Victoria – one which is not unique to it, but which appears to operate very effectively – is the courts information officer.
  Prue Innes, an experienced former court reporter, has filled that role since it was created in 1993.  She has helped to develop a good working relationship between the media and the Victorian courts.  The active support of judges appears to have been crucial in developing that role, in part through a media-courts liaison committee.  As Jane Johnston has commented, jurisdictions without an information officer ‘are missing out on a valuable conduit between the courts and the media’.
 
Among other things, the Victorian courts information officer notifies the media of suppression orders – by fax or email – and is a general point of contact for journalists.  Similar processes occur in a number of jurisdictions and they should be developed more widely and made to operate in as consistent and comprehensive a manner as possible.  This sort of information process is one of the changes provided for in South Australia under the Evidence (Suppression Orders) Amendment Bill 2006, as discussed below.
It is worth emphasising that on this issue the interests of media and courts closely align.  The media is keenly aware of the value in knowing about any orders that have been made.  As a recent Australian Press Council report noted, ‘Inadvertent publication of suppressed material must be prevented to the maximum extent.’
  And as South Australian litigation well demonstrates, it is no excuse for the media that it lacks knowledge of a statutory suppression order (because of breakdown in communications within that or other media outlets).

B   Concerns from Commentators
A range of concerns have been raised about suppression orders by commentators, including judicial officers, practising lawyers, the media and academics.  They involve matters such as:

· The number of orders made and their apparently higher frequency in lower courts.
· The number of statutory provisions which can apply to the making of orders and the unclear ambit of common law powers in some situations.
· The ways in which applications are made, by whom, and with what reasons being offered in support of them.
· The scope, precision and duration of orders.
· Communication of the terms of orders (and amendments to orders) to the media.
· Standing for the media when making an order is being considered and on appeal.

Four of these concerns are examined here.  While there have been some valuable responses to them in recent initiatives,
 sustained empirical research could support these efforts to improve the law and practice on suppression orders.  One area of concern involves the number of orders made and the apparently higher frequency of orders in lower courts.  The Australian Press Council, for example, has criticised the numbers of orders being made and has suggested that, in recent years, perhaps 1,000 orders have been made annually, which would by approximately four orders for each sitting day in Australian courts.
  Similarly, Will Houghton commented at a 2005 Law Institute of Victoria seminar:

Most suppression orders are made by inferior courts and tribunals.  Given the long common law tradition of the principle of open justice, they are surprisingly common.  Superior court judges are, rightly, wary of making suppression orders and do so only rarely.
  
There have also been notable judicial comments; for example Chief Justice Warren has been reported as saying that orders may be increasing and the Judicial College of Victoria will ‘provide some guidance and leadership, particularly to the lower jurisdictions, with a view as to the appropriate approach, the legal principles to be applied, and the appropriate form of order’.
  It would also appear clear that, to some extent at least, the number of orders made in recent years is due to particular trials, such as high profile murder trials in Victoria and security-related proceedings in NSW.
  The extent of influence of such cases appears worthy of further research.  A higher number of orders – depending on the reasons for those orders, their scope and duration – is not necessarily problematic,
 but it is worthy of investigation and analysis. 
Another area of complaint relates to the myriad provisions which can apply to suppression orders across different jurisdictions and proceedings.  One consequence is that knowledge of specific provisions limiting publication – as opposed to provisions that allow courts to make orders – is not always comprehensive.  One example, concerns an experienced criminal lawyer speaking on Melbourne radio during September 2005 about how the names of victims of sexual assault might be published, with no reference to statutory provisions that would apply and limit publication without a specific order being made.  In part, the transcript reads:

Lawyer: 
Other than when proceeding are closed or if there is an order [against] publication, but that needs to be applied for by the prosecuting bodies or by the lawyers involved.  If no one makes an application suppressing these details then … it’s for [the] public record.

Announcer: 
So when we see in newspaper reports, typically the name of a convicted person is published but the details of the victims are not, that’s not a convention, that’s actually an order of the court is it?

Lawyer: 
Oh yes.  Every court has got the power to either prohibit publication or close proceedings to the public and usually in respect of a sex case it’s whether it will offend public decency or morality or it will endanger a physical safety or cause undue distress or embarrassment to a witness under examination … but it needs to have an application made by the prosecutor … to suppress the name so that if no-one carries out that exercise and no order is made by the court then all records are public.

Announcer: 
So is that not done as a matter of course then?

Lawyer: 
As a rule it is done and as a rule it ought to be done, but the answer to your question is no it is not done as a matter of course.

Thanks to the work of the Victorian courts information officer, the radio program provided the correct explanation to its audience the following day.
  However, this sort of exchange suggests that orders may well be sought (and perhaps granted) when they are superfluous.  
A third area of complaint from the existing commentary concerns how non-publication orders are sought: the applications may not involve clear argument being offered in support of an order.  The experienced media lawyer, Peter Bartlett, provided an example from the transcript of a murder trial when speaking to the Australian Institute of Judicial Administration in 2005:
The trial Judge had just made a Ruling on an evidentiary point and the following exchange took place:

Counsel:
Your Honour, we seek a suppression order in relation to your Ruling and the reasons for the Ruling.

Judge:
I will grant that suppression order.  It’s obvious why it should be granted.

… [A] further application was made for a blanket Suppression Order in relation to the trial, which the trial Judge again considered ‘entirely appropriate’.  The end result was two Suppression Orders made without one iota of legal argument and certainly not one reference to a reported case or even the overarching principle of open justice.

Justice Teague has also noted that orders may be sought without reasons being offered.
  The prevalence of such incidents in different jurisdictions and types of proceeding would appear valuable to investigate, whether for better developing awareness of the legal principles or for proposing improved practices or legal reforms.

A fourth area of complaint involves the scope, precision and duration of orders.  Some orders are said to be too wide – for example, omitting any reference to the relevant proceedings when prohibiting the publication of a person’s name.  A classic instance was John Fairfax v Police Tribunal of NSW, which involved an order in these terms:

In respect of [X] I make an order that … his name is not to be published in reports of these proceedings nor in any material which would serve to identify him or his place of abode.

The second part of the order lacked a link to the proceedings; it was too wide.  While that case dates back twenty years, contemporary examples exist.
  
A lack of precision in the ambit of orders is a related point.  Some courts issue orders by following a standard wording.  However, the wording may not always be well tailored to the circumstances of the case.  For example, Victorian forms include statute-derived wording that the order prohibits a report of the whole or any part of a proceeding or any information derived from the proceeding.  Some orders then simply add ‘the address of’ a named person.  This can leave unclear whether the order is intended only to prohibit publishing the address of that person; it might be read to encompass everything about the proceeding.
  In this regard, it is worth noting that approximately half the Victorian County Court orders made in 2005 involved a blanket suppression on identifying everyone concerned in the matter; it was less common for orders to be confined to specific information which could not be published.
  
In addition, orders may lack a clear duration.  Practice from 2005 in the Victorian County Court again illustrates this: only about ten per cent of the orders had a specified duration (for example, an order stated to end on a particular future event).  A clear majority of orders were made until further notice, and did not have further orders made in relation to them.
  Orders lacking a specified term may be understandable in some circumstances.  However, where there is no prompt for reviewing an order after the occurrence of particular events, the basic principles of open justice may be unnecessarily limited.  
C   South Australian and Other Reforms
As well as changes mentioned above, the South Australian 2006 Bill would add three notable provisions about the practical operation of the system of suppression orders.

First, suppression orders would be subject to review under a new s 69AB of the Evidence Act 1929.  If an order is made in civil proceedings, it would be subject to review when the case settles, is withdrawn, or judgment is delivered.
  Orders in criminal cases would be subject to review on any of a number of procedural events, such as completion of preliminary examination, acquittal, exhaustion of rights to appeal conviction or sentence.
  Reviews must happen as soon as practicable, and applicants for the orders, parties and the media are entitled to be heard in relation to the review under which the order can be confirmed, varied or revoked.

Second, South Australian law already provides clear standing for the media to be heard when applications are made for suppression orders and on appeals against suppression orders.
  Under the Bill, this would be extended to appeals in relation to the review process.

Third, the Bill would develop provisions related to how non-parties – notably the media and the Attorney-General – would hear about suppression orders.  Even before the expected amendments, s 69A requires suppression orders and related information to be forwarded to the Registrar and the Attorney-General:

(10)
Where a court makes a suppression order (other than an interim suppression order), the court must –  

(a)
immediately forward to the Registrar a copy of the order; and 

(b)
within 30 days forward to the Attorney-General a report setting out –

(i)
the terms of the order; and 

(ii)
the name of any person whose name is suppressed from publication; and 

(iii)
a transcript or other record of any evidence suppressed from publication; and 

(iv)
full particulars of the reasons for which the order was made. 

(11)
Where a court varies or revokes a suppression order (other than an interim suppression order), the court must forward to the Registrar a written notification of the variation or revocation. 

(12)
The Registrar will establish and maintain a register of all suppression orders (other than interim suppression orders). 

(13)
The register will be made available for inspection by members of the public free of charge during ordinary office hours. 

Under the Evidence (Suppression Orders) Bill 2006, the scheme would also apply to interim suppression orders and to the variation or revocation of any order.
  In addition, a new s 69A(10) would require courts to notify authorised members of the news media about each order:

(10) 
The Registrar

(a) 
will establish and maintain a register of all suppression orders; and

(b) 
will, immediately after receiving a copy of a suppression order, or an order for the variation or revocation of a suppression order, enter the order in the register; and

(c) 
will, when an order is entered in the register, immediately transmit by fax, email or other electronic means notice of the order to the nominated address of the nominated representative of each authorised member of the news media.

Members of the news media would be those authorised by the Registrar or the Registrar’s nominee.
  
The model appears close to the Victorian practice described above, but it extends to mandating the review of orders and informing the media about any variation or revocation.
  If the reforms are introduced it would be useful to review how matters like authorisation, review and notification operate in practice.
  For example, it appears that in some years many reports to the South Australian Attorney-General about orders failed to provide the information required by the Evidence Act 1929 (SA) or relied on grounds inconsistent with the legislation.
 
Beyond these statutory changes, wider changes have been proposed to suppression order practice in Australia.  These include making the scope, basis and duration
 of orders clear – issues of the ‘form, content and specificity’ of orders is a focus of the Judicial College of Victoria’s half day suppression orders workshop
 – and involving the media more in the process of considering orders.  Beyond statutory clarification that the media has standing when consideration is being given to making an order, the media could be notified in time so that it can appear before an order is made.
  Being able to present its argument at that stage could assist the media in accepting suppression orders in those situations where they are warranted.

Related to such proposals, Justice Geoffrey Eames recently called for much closer work between the judiciary and the media about these matters: ‘There is something entirely unsatisfactory in having media lawyers rush, panting, into a court in response to a hurried call from a journalist that a judge is about to make a suppression order.’
  And he made what may be a useful suggestion on the related issue of closing courts:

In two recent cases where a closed court order was sought and granted I permitted the media lawyers to remain throughout the course of the hearing.  I did that – over opposition from the prosecutor, in one of the cases – because I accepted that the media had a right to advocate open justice, and that editors could not fairly judge the appropriateness of the orders if they were denied any means of assessing the justification for the order.
  

Justice Eames continued that providing advance notice to the media could substantially aid practice:

[W]e ought be able to find a more satisfactory way of addressing these competing interests, calmly and consistently … [I]t should be possible to establish a system where the media is given advance notice of proposed applications for suppression orders, so that lawyers can properly prepare and argue the matter.  That is just one of the many areas where the public interest would be served by the media and the judiciary working together, more productively than we now do.  What stops that happening is a lack of trust of the media by the judiciary, and for that the media largely has itself to blame.

V   Empirical Research
Many of the issues outlined above could be well served by sustained comparative research.  In order to shape better law and practice across Australia on suppression orders, it would be valuable to understand more about how often, and in what circumstances, non-publication orders are made and communicated to interested parties like the media.

It is clear that the law on suppression orders varies across Australian jurisdictions.  It also seems there is meaningful variation in practice within jurisdictions.  And there are a plethora of complaints about the existing law and commentary – some of which have been outlined above – but a detailed investigation and analysis could develop possibilities for reform to the law or modification to practice (whether under existing or reformed law).  And such research might support the development of more uniform procedures nationally.  The national variation in law and practice is just one of the challenges to longstanding approaches to open justice and contempt of court posed by digital communications in general and the internet in particular.
  Challenges which may prompt the revisiting of previous efforts aimed at model legislation.
 

A   Empirical Research on Defamation Law and Practice

In relation to such research, there are a few points that can be taken from existing empirical work into defamation law and litigation practice.  In Defamation: Comparative Law and Practice,
 defamation law and litigation practice in Australia, England and the US was investigated by combining close legal analysis and extensive empirical research to examine some of the central issues that commonly arise in defamation law.  The work started from the expectation that comparative doctrinal analysis could benefit from empirical research into litigation practice.  The ‘social’ in this type of sociolegal research was confined – it concerned defamation litigation – and litigation was examined to understand the form that legal rules take in practice.  

The research used a combination of court files, transcripts, judgments and interviews with litigators and judges.  A similar approach could reveal substantial information about suppression order law and practice across Australia.  With that in mind, some aspects of the comparative empirical defamation research are outlined here.
In Melbourne and Sydney, court files were examined and specialist defamation litigators were interviewed.  In England interviews with judges, barristers and solicitors were the primary information source because, at that time, court files did not contain the relevant documents that were filed with Australian courts.  In the US, interviews with specialist attorneys were conducted (and the lack of specialist court lists, among other things, limited the viability of accessing file records).
Australian court files were valuable for this research for the way they recorded pleadings – a particularly important element of defamation practice – some correspondence between parties, pre-trial challenges to pleaded imputations, transcripts, interlocutory judgments, re-pleadings, and so forth.  Almost every defamation case issued during a one year period in Melbourne and Sydney, in the Supreme and intermediate courts, was examined: 132 defamation claims in total.  They were claims issued during 1998 and were examined several years later, mainly in 2000 and 2001.

In addition, a total of 130 interviews were conducted in the research, some during 2000 with a second set being conducted in 2003.
  The interview transcripts were analysed under various doctrinal issues, such as the defamation defences that can be called Lucas-Box, Polly Peck and contextual truth.
 

B   Developments from the Empirical Research 

Something that is notable from this style of research is the way in which it can develop existing legal debates, in large part through developing greater knowledge about comparative law and practice.  There are many examples that could be given; two are outlined here.

First, judges have differed for years as to whether the former NSW law under the Defamation Act 1974, with its imputation-centred approach promoted quicker, simpler defamation litigation that seemed fair to both parties.  The research unequivocally doubts that the law was suitable for those aims.  Suggestions that the former NSW approach increased defamation law’s ‘technicality’ were considered by the NSW Law Reform Commission, but it repeatedly supported the state’s method.
  It noted the contrast to other approaches, saying in common law jurisdictions a bargaining process often occurred between counsel and judge as to what meanings to leave the jury at the end of trial evidence.  ‘In contrast … the NSW procedure emphasises precision and makes the issues clearer at trial, saving valuable court time.’
  Any ‘appearance’ of technicality was said to be far outweighed by precision.  When that interpretation is evaluated in light of the evidence from practice developed through empirical research, the Law Reform Commission’s statements cannot be supported.
  And the change from that law in the recent uniform Defamation Acts appears more than warranted.

Thus, the research has provided empirical support for criticisms of the former NSW law that judges such as Levine J
 and Kirby J have long raised.
  It also supports some refinement of defamation practice that has been undertaken in recent years in NSW.
  And, importantly, the research suggests how those criticisms about the technicality of defamation practice remain significant for courts throughout Australia to consider under the current uniform defamation law.

Second, the research offers strong support for the practicality and fairness of allowing defence pleadings of meaning in the English style.  This is a technical area of defamation law that has been treated differently across Australian jurisdictions.  And while some of the differences have been recognised in case law, others have not: this aspect of legal doctrine has been shaped in litigation practice in ways that are not recognised when it is moved across jurisdictions.  (There might well be arguments for or against the changes, but to a large extent the alterations have not been recognised.)   

There was serious criticism of what the judgment called Polly Peck pleading by two members of the Australian High Court in the late 1990s decision Chakravarti v Advertiser Newspapers.
  In their joint judgment, Brennan CJ and McHugh J said pleading justification to a meaning that has not been raised by the plaintiff does not offer a good defence.
  In their view, the ‘Polly Peck defence or practice contravenes the fundamental principles of common law pleadings’ and must cause difficulties in practice by embarrassing a fair trial.
  

Subsequent Australian cases in some jurisdictions took these obiter comments and refashioned defence meanings.
  So the law in Victoria, for example, restricted what defence meanings could be argued for.
  (In NSW, the former Defamation Act 1974 centred closely on the plaintiff’s pleaded imputation and did not allow for this sort of defence meaning to be pleaded.
)
There had been some commentary on these Australian developments – the change to defence pleading was good, the change was bad, because ‘X’ was clearly the best way to deal with meaning in defamation.  Comments often followed a simple line that plaintiffs or defendants would be terribly handicapped if such defence pleading was, or was not, allowed.  It was, at least to a degree, somewhat facile argument based on unexamined assumptions about comparative litigation.

However, the comparative empirical research outlined above alters the weight of evidence about matters like, ‘How should defence meanings in defamation law be dealt with, or what approaches to pleading disputes in defamation is appropriate?’  The research suggests that if defence pleas are not available for truth and opinion defences in the English style, under Australia’s uniform defamation law, greater interlocutory activity is likely to occur in defamation, with no clear benefit to litigation practice or the just resolution of disputes.  Without the careful re-examination of these defences by the courts, Australian jurisdictions can be expected to move an appreciable distance towards the NSW practice that existed under the former Defamation Act 1974, a style of practice which the research suggests suffered from unhelpful and wasteful technicality.

C   Conclusion: Suppression Order Law and Practice
To recap, the defamation research arose in a situation of differing law across multiple jurisdictions and varied criticisms of how well that law operated; it has offered findings that should be useful when applying the current uniform defamation law (and the former law, particularly in NSW) and when considering how to improve practices under Australian defamation law.  Similarly, the law and practice across Australia about suppression orders would seem likely to benefit from this style of empirical research: the law and practice on on-publication orders varies and many concerns that have been raised about suppression could be evaluated well through such research.  It could also support developments and reforms that are underway in some Australian jurisdictions.  And that is something the Judicial Conference of Australia may wish to consider.
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