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The question whether any net benefits have accrued to Aboriginal and Torres Strait Islander Peoples from the historic 1992 Mabo decision is much debated.  The debate raises a wider issue about the extent to which "landmark" judicial decisions effect societal change or simply reflect it.  

The paper proposes that the process imposed by the common law as enunciated in Mabo and constrained by statute in the Native Title Act 1993 (Cth), as construed by the High Court, imposes enormous burdens and transaction costs upon indigenous groups seeking to assert native title.  The cost and incidence of successful outcomes is critically dependent upon the readiness of Australian governments and other respondents to facilitate resolution of claims without requiring compliance with the evidentiary strictures imposed by the courts.  Process improvements have been made but can only be of limited significance.  It may be time for a further substantive change in the law to introduce presumptions in favour of continuity of Aboriginal societies, their traditional laws and customs and connection where appropriate conditions are met.  Interruptions to that continuity effected by the impact of colonisation and settlement could be disregarded for particular purposes.  Despite the negatives, there is a significant degree of goodwill in favour of improving the efficiency of the process and increasing the positive outcomes which can be achieved by it.  That aside, there are also alternatives to native title recognition which may involve recognition of traditional ownership of land and associated benefits."
