Getting the Balance Right: Privacy and Freedom of Expression

Judicial Conference of Australia Colloquium 2008

Warren and Brandis’ article, ‘The Right to Privacy’, published in 1890 in the Harvard Law Review, was the first modern academic discussion of privacy. The distinguished authors were prompted to put pen to paper by concerns about the impact of new technology on privacy, in particular ‘instantaneous photography’. Today, anyone with a mobile phone camera is a potential journalist, and the World Wide Web has demolished the prospect of an unpublished thought. The concerned Australian can know immediately—through a variety of media—about the plight of Tibetan monks, the progress of the war in Iraq and the length (if any) of Britney’s hair.

In Australia, no jurisdiction has enshrined in legislation a cause of action for invasion of privacy. The door to the development of such an action at common law has been left open by the High Court’s decision in Australian Broadcasting Corporation v Lenah Game Meats Pty Ltd, and two lower courts have held that such a cause of action forms part of the common law of Australia.

Internationally, jurisdictions in the United States and Canada have legislated for a tort of invasion of privacy. New Zealand courts also have recognised such a tort. In the United Kingdom, the equitable action for breach of confidence is used to address the misuse of private information.

Recognising a cause of action for invasion of privacy entails a balancing of interests. In particular, freedom of expression and the need to accommodate journalistic and artistic activities that promote freedom of expression have to be balanced against the legitimate interest of individuals to privacy. The Australian Law Reform Commission (ALRC) has considered this issue in its recent review of privacy law. The Commissioner in charge of the inquiry, Professor Les McCrimmon, will discuss the ALRC’s view on where the balance lies.

