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The Charter of Human Rights and Responsibilities Act 2006 (Vic) is a landmark in Australia's constitutional and political history. While it is not the nation's first bill of rights, that being the Human Rights Act 2004 (ACT), it is the first such instrument in an Australian State. Like the ACT law, it is an innovative, if modest, change to the Australian system of government in the form of an unentrenched Act of Parliament that protects a range of civil and political rights. This paper will explore the move towards charters of rights at the Commonwealth level and in the States and Territories. It will examine how the Victorian charter was brought about and provide an overview of how the charter model operates.
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The continued and enhanced protection of rights in Australia is a goal that must be shared by all reasonable persons. However, there are good reasons to be cautious in assuming that a Charter or Bill of Rights is the best mechanism for affording such protection. This paper will discuss some of the disadvantages in entrenching rights (whether in a statutory or constitutional form). It will consider policy implications and rights jurisprudence in Australia and overseas. It will also consider the constitutional obstacles to conferring advisory opinion jurisdiction on Chapter III Courts. It will conclude by identifying some existing and prospective alternatives to entrenchment for protecting rights.

